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"  foiret  of  th«  vind  asgSstiDgi  the  said  Steamer  waa  driven  b;  the  foroe  and  obliqae  direction 
"  of  the  Btream,  on  and  agwnst  the  said  Island  vrharf,  and  if  any  damage  was  done  to  the  said 
"  wharf,  which  the  Defendant  expressly  denies,  it  was  not  through  any  fault  of  the  said  - 
•*  fendant,  his  Officers  or  arew,  but  owing  partly  to  the  projection  of  the  said  wharf  so  for  into 
"  ^  nid  River  St  Lawrence,' an^  partly  to  the  irresistible  violence  of  the  current  hearing  on 
"  and  against  ^e  said  wharf,  and  the  power  of  the  wind  assisting,  and  the  same  was  the  effect 
"of  and  was  owssioaod  by  a/oros  nu^ente  for  which  the  Defendant  was  not  and  cannofbe 
"  held  responsible."      '  .    ' 

Fourth  J!l«^:  Defaue  tm /ond$  en /iUu 
'  It'wiU  be  manifest  from  *he  Baoord,  and  it  was  admitted* and  stated  by  the  Honorable 
^adge  in  rendering  the  Jtldgment  appealed  from,  that  the  leoondand  third  Pleas  were  not  sup- 
ported liy  proofs  bnt  that  on  die  contrary  it  appeared  that  the  day  when  the  collision 
happened,  was  fine  without  wind,  and  the  Channel  in  its  usual  state,  and  amply  sufficient  for 
the  passage  of  such  Vessdis.  The  amount  of  damage  is  also  dearly  made  out,  so  that  the 
points  for  the  determination  of  the  Court  will  be  seen  to  be  questions  of  Law. 

Firat. — Does  the  Law  oblige  owners  or  Masters  of  Ocean  Vessels,  navigating  the  St 
Lawrence  from  Qoebeo  to  Mmtzeal,  to  take  Pilots  t ' 

Second. — In  case  of  a  Pilot  being  on  board  and  in  charge  of  the  Vessel,  are  ownors  or 
Masters  from  that  fact,  by  Law,  discharged  from  liability  in  cases  of  collision  1 

Third. — Or,  is  it  not  necessary  for  the  owner  or  Master,  pleading  exemption  from  liabil- 
ity, to  allege  a^d  prove  in  order  to  exonerate  themselves  that  the  collision  was  caused  by  the 
fault  or  incapacity  of  the  Pildt  in  charge  1 

As  to  the  first  point,  the  provisions  of  Law  so  far  as  regulated  by  the  Legislation  of  the 
Province  will  be  found  in  the  following  Statutes  :— 

45  Geo,  III,  cap.  12,  Seoti<«s  6,  IS.  ■ .   '       -       "   "^   , 

2  Vict  cap.  19,  "      18,17.    " 

12Vrctcap.  Ill,  "       11, 58,  64, 65.  ■  .      - 

*  12  Vict  cap.  117,  "    *  6, 14, 19, 21, 4L  ^ 

18  and  14  Vict  cap.  96.  ,, 

14and-r5VictcaJ>.  101.  "  ' 

The  Anperial  Pilvtage  Xctt,  to  which  reftrenoe  may  be  made,  are  the  following : — 

62  Geo.  Ill,  cap.  69. 

«.  Geo.  ly,  cap  126. 

Merchants'  Shipping  Act  of  1854, 

TbeL.  C.  Act  of  1805. 45th  Geo.  Iir^eap.  12,' sect  1  incorporates  "  The  Master,  Deputy 

*  Master  and  Warden  of  the  Trinity  House  of  Quebec,"  three  out  of  the  seven  persons  ipentioned 
tn  l»i  residents  o(  JUotitreal ;  and  enacts  (sect  6)  that  it  shall  bo  lawful  for  the  Governor  to 
appola^  by  warrant "  or  branph  under  his  hand  and  seal  at  arms,  fit  and  proper  persons  to  be 

''"■  Kfanob  Pilots  Jor  and  Mow  lh»  Hcuhovr  of  Qnehec,  and  other  fit  and  proper  persons  to  be 
"  Biiinch  Pilots  for  and  above  ike  mtid  Barbour,*  and  (by  sect.  13)  "  that  if  the  Master  of 
"  ;iny.Ship  or  Vessel  eomin^  to  the  Harbour  of  Quebec,"  (except  coasting  Vessels  or  River 
Craft,  &c.,  mentioned  in   the    proviso.)    "not    having    on  board  a  Pilot,  shall  refuse 

'"  to  reonve  on  ^towi  and  employ  any  Branch  Pilot  wh6  shall  offer  to  go  on  board,  and 
"serve  as  such  in  the  Riw  St  Lawrence,  the  Master  of  such  Vessels  shall  pay  to  such 
"Branch  Pilot  half  Pilotege  to  the  Hoibour  of  Quebec,  from  the  place  at  which  such  Pilot 
"thall  have  so  offered.  Provided  always  that  no  Master  of  any  coasting  Vessel  or  River  Gi^aft^ 
"  wh«i  employed  within  any  part  of  the  Gulf  or  River  St  Lawrence,  or  when  bound  to  or  from 
"She  Labradw  Fisheries,  shall  be  oUiged  to  take  %  receive  on  board  a  Pilot,  anything  herein 
"  contained  to  the  eontrar^,  notwithstanding." 

The  2  Vict  cap.  49,  amended  the  previous  Act  of  1805,  and  incorporated  "  The  Mast«!>^ 
"  Deputy  Master  and  Wardens  of  Trinity  House  of  Montreei,"  with  jurisdiction  from  Port 
Neuf  upwards,  and  with  pov;e^  (sect  6)  to  make  By-iaws,  amongst  other  things, "  far  the 
"  government  and  regulation  of  the  Pilots /br  aiMfn&oiie  the  Barbour  of  Quebec"  This  Statute 
(sect  19)  imposed  a  penalty  of  £20  on  any  person,  not  being  a  Pilot,  acting  as  suoh|  and  a 
penalty  of  jCIO  on  any  Brandt  Pilots  acting  as  sueh,  whilst  suspondod-and  deprived  of  his 
Branch. 

The  12  Viet  eap  114  hi  the  first  Act  that  enacted  (sect  58)  "  that  the*  Master  of  each 
"  Vessel  leaving  the  Poti  of  Q^n^mfor  a  Fort  out  of  ihi»  Provinoe  shall  tak,'  a  Branch  Pilot, 
"  to  conduct  such  Vessel  under  a  penalty  equal  to  the  Pilotage  of  the  Vessel,  which  penally 
"  shall  go  to  the  decayed  Pilots  fund,"  and  (by  sect  64)  '  That  the  Master  of  every  Vessel 
"doming  from  a  Port  eit<  of  the  Prooin)^,  and  not  httving  »  7 


'entering  the  Port  ^  Vueieo,  under  a  penal ty^f  jf  10,  hoist  the  Union  Jack  at  the  foro  top- 
"  nasi  heady  and  leave  it  so  hoisted  dvery  day,  from  day  light  to  dark,  until  boarded  by  a 


)],  are  ownen  or 


"  Branck  Pilot"  The  55th  sectioo  provides  that  the  B*»8tor  of  any. VesMl«nriving  within 
the  Port  of  Qoehee.  and'pereeiTtng  a  Pilot  boat  with  a  flag  shoold  Wb  to,  and  give  the  Kkt 
charge  of  his  Vessel,  under  a  penalty  not  exceeding  jCIO  over  and  above  tho  full  Pilotage. 

This  is  the  Act  now  in  foroo  regulating  Pilotage  at  Quebec,  but  it  is  of  no  force  above 
th/|A)per  limits  of  that  Fort ;  the  regulation  and  government  of  Pilots  licensed  as  such  for 
th^>rt4f  Quebec,  being,  by'seoi  4,  sub.  section  18,  vetted  in  the  Quebec  Trinity  House. 

The  Act  in  force  as  t6  the  FUrt  of  Montreal  is  the  12  Vict,  cap.  IIT,  the  5th  eecUon  of 
which  vestt  in  the  Montreal  lenity  House  the  power  of  making  By-laws  for  Pilots  ••  for 
"  and  above  <he  Harbour  of  Quebec."  These  Pilots  must  (sect.  14)  obtain  certificate  from  th« 
Trinity  House  Montreal,  and  by  secti<>n  15,  must  have  served  6  years  "  in  the  River  Naviga^ 

*  tion  bet|r(Mn  Qoebeo  and  Montreal,"  and  by  sections.  16. and  17,  may  be  suspended,  and  dis- 
missed, or  reinstated  also  by  the  Trinity  House  ti  Montreal.  Sect.  19  imposes  a  penalty  on 
My  Riot  refusing  to  take  diarge  rf  a  Vessel  "  upon  being  required  by  the  Master  or  other 
*•  person  having  the  oomn^and  of  mieh  Ship  <w  Vessel,  &c. ;»  and  for  quitting  any  Vessel 
"  after  he  has  been  ragiged  to  Mint  the  aam^  befm  the  service  has  been  performed  for  which 
"  he  has' been  hired."  t 

It  is  submitted  tibat  flio  only  elanse  in  the  struts,  or  in  our  Provincial  Legislation  which 
can  be  considered  a;  giving  countenance  to  the  idea  of  oompulscny  pilotage  on  the  St.  Law- 
i^oe  above  the  Harbour  of  Quebec  is  the  2lBt  sea,  12  Vio„  cap.  117. 

'  On  examination  of  this  section,  it  will  be  found  to  provide  penalties  in  three  cases  : 

1.— ^n  any  person,  not  being  a  Branch  Pilot,  "  cmidueting  or  piloting  any  vessel,  not 
"  being  a  Hrer  crsft,  steamer,  barge  or  lighter,  engaged  in  the  navigation  between  Quebec  and, 

*  Montreal  «mly,  t<a  hire  «  otherwise,  on  the  River  Si  Lawrence,  between  the  basin  at  Port 
"Neof  and  the  Harbour  of  Montreal"  . 

2; — On  Pilots  as  such  whilst  suiqiended  or  i^Mtived  of  his  Bruwfa. 

8.^0n  the  Master  o^any'Vesad,  not  being  wch  inver  c^af^  4c.,  "  hiring,  engaging,  or 
"emidoying  any  parson  not  being  a  Branch  Pilot,  and  fixr  not  i^uiring  him  to  exhibit  his 
**  branch  to  him,  bdfors  auoh  hiring  or  engagement" 

These  provisions  impose  penalties  on  persons  'not  being  Braltch  Pilots,  acting  as  such  ;  , 
<m  suspended  Pilots,  for  acting ;  or  on  Masters  hiring  any  person  npt  being  a  Pilot ;  but  they 
^  not,  like  the  Merchant  Shii^ng  Act  of  1854  (sea  853),' declare  "  that  the  emplgyment  of 
*•  Pilots  sh^U'oontinne  to  be  compulsory,"  nor  impose  a  penalty  "  on  every  Master  who,  either 
"  himself  pilots  such,  ships,  without  posseisiug  a  pilotage  certificate  enabling  him  so  to  do,  or 
"employs  or  cohtinues  to  employ  an  unqnalifieil  person  to  Pilot  h«r."  Nor  does  it,  like  the 
,  864th,  section  rf  that  Act,  enact  that "  the.  Master  of  every  ship  oArrylng  i)as8eng»>rs,  Ac,  &o, 
••  shall  mploy  a  qualified  Pilot  to  pilot  his  ship,  and  if  he  fail  so  to  do,  ho  ^Aall  for  every 
*•  offence  incur  a  penalty  not  exoeeding  jClOO."  It  may  be  mentioned  further,  that  the  By- 
laws <rf  the  Wnity  House,  Mcotreal,  now  in  force,  adapted  2ad  April,  1853,  and  sanctioned 
under  the  Act  referred  to,  on  the  3id  May,  1853,  do  not  enact  or  seem  to  sanction  compulsory 
pilotage,  although  numerous  regulations  are  thweia  made  resnspting  Pilots. 

It  is  submitted,  .dterrfont, —  M^ 

That  by  our  ProvinoUd  8t»tiita«i  |Hl<itag«  is  not  oompuffi^lftir  tl^e  part  of'.the  St  LaW- 
lence  in  question.    "And  «      ". 

That  the  imperial  l^ialation'  relating  pilotdge  was  n«vw  in  fwoe  in  Canada. 

This  view  is  sustainai  by  the  Hownbte  .Mr.  Blaok-^  Stnarfs  Vioe-Adminlty 
MMttpage  195. 

The  present  Imperial  Act  in  force  on  the  subject,  "  Tha  Merohtnt  Shipping  Act  of  1 854,* 
is  divided  into  eleven  partSr— the  part  regulating  the  pilota^s  being  tbeji/«A  part  Tho  first  clause 
of  that  part  (830th  section  of  the  Act)  is  in  the  following  words :  ••  Th«JSfik  part  of  this  Act 
•ahall  apply  to  the  United  Kingdom  only."  In  the  same  jS/iA  part  is  the  following  section, 
which  enaoto  the  special  exemption,  alto  applicable  to  the  United  Kingdom  only,  and  wbioh 
cannot  be  held  as  <tf  force  in  Canada,  by  the  Courts,  without  express  legialatiou  on  the  subject : 

"  Sect  388. — No  Owner  or  Master  of  any  Ship  shall  be  ausworabie  to  any  person  what- 
"evw  for  any  lots  or  dMsagi^  occasioned  by  the  fault  or  incapacity  of  any  qualified  Pilot 
"  acting  in  charge  of  rach  a  Ship^"  within  mftj  dittmt  wbera  the  employment  of  tuch  Pilot  it 

*  compulsory  by  law." 

Tho  analojpns  provision  in  tlie  55th  section  of  the  preViona  English  Statute  6  Geo.  IV. 
chap^  .125,  may  bo  also  quoted,  as  the  cases  to  be  lound  in  the  books  turn  chivfly  on  the  pro- 
vitions  of  Uiis  section :         r 

"  Sect  65.— That  no  Own*  or  Master  of  any  Ship  or  Vessel  shall  be  answerable  to  any 
"  person  or  persons  wbomsoevH',  from  or  by  means  of  any  neglect,  default,  incompetency  or 
•'.incapa«rty  of  any -licensed  Pilot  acting  in  charge  of  any  such  Ship  or  Vessel,  under  or  in 
"  pursuance  of  any  of  the  Provitions  of  this  Act.  where  and  to  long  as  such  Pilot  shall  bt 
^'duly  qualified  to  havrdmr^p^TifHiiiili  tiliipui  V —t,  w  jlww  Ul'  wHang  it  BC^^lg^^ 
«  fad  FUot  shall  hav*  oftmd  to  lakt  chaise  UM«at» 


'  *^M'NtflHMlkdfitt 


'Tllliglfil-  lb  oSt^ 

•   •  "  #  "<   m^Umi  jl^i 
**  Iff  ftff  Wl^Blt^lWK 


■■'IPJ?W> 


'  ll'lMi  ipift'fMMilpI  lt4  UMlftMlt  l^j^-^ff  dbHilift'^ 
•<  1^*  W^M  VA^illtllll^libAi  tf'liil  litou.* 

h  itw-fc(iM»|k  H  |lit»ii  Pltliijiii  w  pofcy  iii»o»  A»  liwuir  far  aat  tMtfi^t »!«»«. 


rr-y-j  V  r.^fe-yJy-TX-rT^':?'!^^--:  ->  -^  :;^=jfcf^.j.-a.iai 


r  ,»»«•»««»-».- 


^»i^^^i4ittv'a^ 


^tW^*    ^^•^ff  * 


'dMrp*»«4  Art  tiwln^  WW  ««Miow«  By 


T«tMi  ^  ^  lii^i^  spiai'tv 


A.  *  W.  I^m«890il, 


MMnUAr  l^jlpii,  I8M. 
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